BEFORE THE ENVI RONVENTAL APPEALS BQOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTQN, D. C

In re:

Knauf Fi ber d ass, GrbH PSD Appeal Nos.
98- 3 t hrough 98- 20
PSD Permt No. 97-PO 06

N N N N N N N

ORDER ON MOTI ONS FOR RECONSI DERATI ON

On Decenber 14, 1998, three parties filed tinmely notions for
reconsi deration of the Board s Novenber 30, 1998 Order Denying
Review in Part and Renmanding in Part (“Board’s Order”) in the
above-captioned nmatter. Mtions for reconsideration were
received from1l) Deborah Lynn Fisher, Petitioner No. 98-20;

2) Knauf Fiber dass GrbH (“Knauf”), the permttee; and 3) EPA s
O fice of General Counsel, in conjunction with EPA Region I|X
Petitioner No. 98-19 (“OGC/ Region I X").?

lvan Hall, Petitioner 98-5, and Colleen Leavitt, Petitioner
98-8, filed notions requesting permssion to respond to Knauf’s
nmotion for reconsideration. Knauf requested an opportunity to

respond to the notion for reconsideration filed by OGC Regi on | X

A motion for reconsideration was al so received from|van
Hal |, Petitioner 98-5, on January 4, 1999. This notion was
received well after the deadline for filing notions for
reconsideration of a final order of the Board. |In accordance
with 40 CF. R 8§ 124.19(g), notions for reconsideration of the
Board’ s Novenber 30, 1998 order needed to be received by the
Board on or before Decenber 14, 1998 in order to be considered.
M. Hall’s notion was untinely and therefore was not considered.
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The responses filed by M. Hall, M. Leavitt and Knauf were
considered in the Board’ s deliberations on the notions for
reconsi deration. ?

For the reasons set forth below, Ms. Fisher’'s notion and
Knauf’s notion for reconsideration are denied. The notion for
reconsideration filed by OGC/ Region I X is granted in part and
denied in part.

The regul ati on governing notions for reconsideration of
final orders such as the Board’'s Order in this case requires that
a notion “set forth the matters clained to have been erroneously
deci ded and the nature of the alleged errors.” 40 C. F. R
8§ 124.19(g). Reconsideration is generally reserved for cases in
whi ch the Board is shown to have nade a denonstrable error, such
as a mstake of law or fact. |In re Arizona Minicipal Storm Water
NPDES Permts, NPDES Appeal No. 97-3, at 2 (EAB, Aug. 17, 1998)

(Order Denying Motion for Reconsideration). The reconsideration

°Citizens for Responsible Gowh ("CRG'), Petitioner 98-7,
filed a request for an extension of time in which to respond to
the notions for reconsideration filed by Knauf and OGC/ Region | X
CRG s request was granted by the Board and a deadli ne of January
4, 1999, was established for receipt of CRGs response. O der
Granting Motion for Extension of Tinme (Dec. 23, 1998). However,
no response was received from CRG by the filing deadline.

Aletter relating to one of the issues raised in the
OCC/ Region | X notion for reconsideration was received from Arnold
Eri ckson, Petitioner 98-13, on January 5, 1999. M. Erickson did
not request permssion to file a response to the notion for
reconsi deration, nor did he request an extension of tinme. M.
Erickson’s letter was therefore not considered.
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process “should not be regarded as an opportunity to reargue the
case in a nore convincing fashion.” 1n re Southern Ti nber

Prods., Inc., 3 E.A D. 880, 889 (JO 1992) (citation omtted).

Deborah Fisher’'s Mtion for Reconsi deration

Ms. Fisher seeks reconsideration of that portion of the
Board’s Order addressing Petition No. 98-20. See Board s O der
at 50. Her notion discusses the concept of zero em ssions and
other matters such as potential product substitutes for
fiberglass. It appears that Ms. Fisher is advocating various
policies of interest to her for the Knauf project and el sewhere.
Ms. Fisher’s notion does not satisfy the Board s standards for
reconsi deration. The reconsideration process is designed to
address errors in the Board' s decisions. M. Fisher has not
all eged that the Board's denial of review of her petition
i nvol ved any factual or legal error. Therefore, the notion for

reconsi deration i s denied.

Knauf's ©Mbotion for Reconsideration

Knauf filed a Mdtion to Reconsider Remand Order (“Knauf’'s
Motion”) seeking reversal of those portions of the Board s O der
that ordered a renmand to the Shasta County Air Quality Managenent
District (“AQW’) for additional proceedings. The Board s Oder

calls for a remand on the i ssues of best avail able control
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technol ogy (“BACT”) and environnental justice. For BACT, AQW is
directed to devel op a suppl enental analysis docunenting the BACT
determ nation for PM, em ssions fromthe proposed Knauf

facility. Board' s Oder at 27, 70. For environnental justice,
AQWD is required to obtain docunentation of the environnmental
justice anal ysis conducted by EPA Region | X and include that
docunentation in the adm nistrative record for this permt
decision. 1d. at 70.

The Board’'s Order also requires AQVD to reopen the permt
proceedi ngs to receive public coment on the BACT suppl enent al
anal ysis and the environnental justice analysis. Id. at 71
Knauf clainms that the information called for in the Board s Order
is already part of the adm nistrative record and was properly
consi dered by AQVWD during the previous permt proceedings.
Knauf’s Motion at 2. Knauf also states that the remand
procedures will be unduly burdensone and will not result in any
envi ronnmental benefit. 1d. at 7.

On the BACT issue, Knauf’'s Motion recapitul ates nmuch of the
i nformati on underlying AQW s original BACT determ nation.
Knauf’s Motion at 4-7. Knauf cites to the AQVWD Eval uation and
its own permt application in support of its argunent that AQVD s
original BACT determ nation was sufficient. These are the very
docunents that the Board found presented an i nadequate BACT

anal ysi s.
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Knauf also identifies emssion limts and control
technologies in place at fiberglass manufacturing facilities
operated by Omens Corning and Johns-Manville. Knauf’s Mtion at
5. This information was not previously provided to the Board by
Knauf or AQVD. Knauf argues, however, that information on
control options used by Omens Corning and Johns-Manville is
irrelevant to the BACT determ nation for Knauf because the
emssion limt and control technol ogy proposed for Knauf is
substantially nore stringent than the imts and technol ogy in
pl ace at Onens Corni ng and Johns-Manvill e.

Knauf’ s di scussion of the Oanens Corning and Johns-Manville
facilities in its notion for reconsideration begins to answer
sone of the questions |eft open by the abbreviated and i nconplete
BACT anal ysis presented in the permt application and AQVD s
Eval uation. The discussion of these facilities in the Board' s
Order, however, was nerely intended to highlight the |ack of
substantiation in the original BACT determ nation for the
proposed Knauf facility. Owmens Corning and Johns-Manville were
mentioned by nane in AQW s Eval uation, but no infornation was
provi ded regardi ng PM, em ssion controls and limtations on the
formng lines at those facilities. Therefore, there was no basis
upon which we could confirmthat PM, controls at those
facilities were indeed | ess stringent than the controls being

proposed for Knauf’'s formng line. See Board’'s Order at 19. The
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Board nentioned those facilities as just one exanple of the
overall lack of substantiation in the original BACT
determ nation. The Board al so observed that Knauf and AQVD
failed to assess alternative WEP configurations after public
coments pointed out that fiberglass facilities operated by
Certai nTeed had nore stringent PM, em ssion |imts than those
proposed for Knauf. 1In short, the Board found that the BACT
determ nation was i nconplete and ordered a remand so that a nore
t horough and fully substanti ated BACT anal ysis nay be prepared
and made avail able for public comrent.

Knauf’s di scussion of BACT issues in its notion for
reconsi deration does not constitute a conplete BACT analysis. It
nmerely begins to fill in some of the blanks fromthe original
BACT anal ysis as presented in the permt application and AQVD
Eval uation. W note that other issues identified in the Board' s
Order, such as WEP size and the possibility of a multiple-WEP
configuration, still have not been addressed.® The discussion in

Knauf’'s notion for reconsiderati on cannot substitute for a

W& do not intend to linmt or foreclose the scope of the
suppl enental BACT analysis in any way. Qur identification of

specific deficiencies, i.e., lack of substantiation regarding
Ownens Corning and Johns-Manville facilities, and the failure to
consider a nultiple WEP configuration, were used to illustrate

why we found the BACT determi nation to be inconplete. W expect
t he suppl enental BACT analysis to contain not only these
particul ar pieces of information, but to identify and di scuss as
appropriate any other informati on or assessnents considered in
reachi ng a BACT determ nation
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conpl ete BACT analysis that is fully docunented, nade avail abl e
for public review, and ultinmately adopted by AQVD.

AQWD shoul d nove forward with the task required by the
remand order and prepare a suppl enental BACT analysis. |f AQVWD
undertakes this task seriously, its BACT determ nation wll be
better informed and nore likely to wthstand scrutiny. It wll
also result in an analysis that identifies and explains all of
the information considered in reaching a conclusion on BACT
Such an analysis may well yield an environnental benefit,
contrary to Knauf’s protestations. The conclusion resulting from
t he suppl enental anal ysis should not be a predeterm ned endpoint,
but a concl usi on based upon an honest assessnent of the renewed
inquiry into BACT. The suppl enental analysis should also provide
a significant step toward satisfying the statutory objective of
“informed public participation in the decisionnaking process.”
CAA § 160(5), 42 U.S.C. §8 7470(5). The public has a right to
review the BACT anal ysis presented in a conplete format.

On the environnental justice issue, Knauf presents
denographi c i nformati on on Shasta County, sone of which does not
appear to have been included in the admnistrative record. Knauf
al so references information fromthe adm nistrative record
regarding | and use and public health inpacts of the proposed
facility. This information may be relevant to an environnent al

justice analysis, but it is not a substitute for an environnental



justice anal ysis.

Knauf cl ains that EPA Region | X properly concluded that the
proposed facility would not disproportionately inpact |owincome
or mnority popul ations and that the Region’s concl usion was
adequately supported in the adm nistrative record. Knauf’s
Motion at 4. |In support of that proposition, Knauf cites a
menmorandumwitten by an AQVWD official that was al so referenced
in the Board's Order. Menorandumfrom R M chael Kussow to the
Knauf Fiberglass File (June 3, 1998); see Board' s Order at 69.
That nenorandum does not contain any analysis and in no way
supports a conclusion that the criteria set forth in Executive
Order 12898 have or have not been net. Further, the menorandum
was witten after AQVWD issued its permt decision and after the
petitions for review were filed with the Board. It was never
subj ect to public coment.

We cannot agree with Knauf that the record supports a
finding that “EPA [Region I X] did not clearly err in determ ning
the PSD Permt conplied with Executive Order 12898." Knauf’s
Motion at 4. There is no information in the admnistrative
record docunenting Region I X' s environnental justice analysis and
therefore, we sinply cannot assess the adequacy of the Region’s

determ nation. The Board's remand on this issue is necessary.*

‘W further address the environmental justice remand in our
di scussion of OGC/ Region I X' s notion for reconsideration bel ow.
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For the above stated reasons, Knauf’'s Mdtion for
Reconsi deration is denied and the Board' s remand relating to BACT

and environnental justice stands.

OCC/ Region | X' s Motion for Reconsi deration

OGC/ Region I X filed a Motion for Reconsideration and
Clarification (“OGC Mdtion”). The notion does not seek a change
inthe ultimte disposition of any of the issues decided by the
Board’s Order, but suggests that the Board s reasoning m ght be
clarified, both to assist the remand proceedi ngs and to benefit
future PSD permt activities. OGC Mtion at 2. Al though
OCGC/ Region | X states that the Board’'s Order reflects
m sunder st andi ngs of the facts of this case, nobst of the
argunents presented in the OGC Mtion do not turn on factual
i ssues relevant to this case. It appears that the revisions
requested by OGC/Region I X are primarily for the benefit of
future cases.

We have reviewed our decision in this case in |ight of
OCC/ Region | X' s argunents. W believe that our hol dings were
appropriate given the facts of this case and the manner in which
the issues were presented to us in the petitions for review
Many of OGC/ Region | X s argunents involve aspects of various
i ssues that sinply were not before us in this case. However, in

the interest of making the Board's Order |ess susceptible to
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m sinterpretation in the future, we have revised the Board' s
Order and are reissuing it simultaneously with the issuance of
this order.?®

The revisions to the Board’ s order are primarily in the
di scussion of the “non-PSD’ issues and clarify the nature and
scope of the Board s jurisdiction, or |ack thereof, over such
i ssues. The Board also revised portions of the air quality
anal ysi s discussion to inprove clarity. Wile not all of the
revi sions adopt OGC/Region | X' s suggested interpretations in a
whol esal e manner, the revisions are responsive to OGC/ Region I X' s
concerns and better describe the Board' s position on the affected
issues. Finally, as to certain issues addressed in the OGC
Motion, the Board chose not to revise the Board s Oder. The
foll owi ng di scussion on sel ected topics provides further
expl anation of the Board s reasons for making or declining to
make revisions to the Board s Order.

Unr equl at ed and Hazardous Air Pollutants

The Board’ s hol di ngs regardi ng unregul ated pollutants and
hazardous air pollutants were appropriate given the manner in
whi ch these issues were raised by the petitioners. Moreover, the
Board actually antici pated and addressed several of the factual

contingencies alluded to in OGC s notion.

®The Board’'s revised Order Denying Review in Part and
Remandi ng in Part replaces and supercedes the Novenber 30, 1998
deci sion. The Novenber 30th decision henceforth has no
precedential value in this or any other case.
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When the Board stated that PSD statutory provisions and
regul ati ons do not apply to hazardous air pollutants, the Board
expressly noted that there is an exception for such pollutants
and ot her unregul ated pol |l utants under the BACT coll ateral
i npacts doctrine. Board' s Oder at 54, n.53. The collateral
i npacts doctrine mght also be used to address issues such as
odor and di sposal of wastes associated with BACT candi date
technol ogies if such issues were raised in the context of the
BACT sel ecti on process.

Not ably, none of these issues were raised in the context of
the BACT determination in this case. Based upon the descriptions
and nature of the objections regarding hazardous air pollutants,
odor, and waste disposal in the petitions for review, we
correctly categorized these matters as “non-PSD’ issues. Nothing
in the Board’s Order precludes a party from pursui ng these issues
under the collateral inpacts doctrine in a future case with an
appropriate factual backdrop.

OGC/ Region | X al so expresses concern over the Board's
characterization of the fiberglass em ssions at issue in this
case as unregul ated pollutants. OGC Motion at 14. OGC/ Region | X
points out that the fiberglass emssions fall within the
definition of PM, a regulated pollutant. W do not disagree
wth OGC s argunent in this respect. 1In fact, we acknow edged

that respirable fiberglass my be a conponent of PM, and subj ect
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to PSD requirenents as PM,. Board s Order at 58, n.57. The
petitions for review which the Board was addressi ng, however,
specifically requested permt conditions regulating fibergl ass
em ssions as respirable fiberglass per se, not as PM,. W
decl i ned those requests because fiberglass em ssions per se are
unregul ated pol | utants.
Qdor.

In addition to arguing that permt conditions on odor may be
considered in the context of the BACT determ nation, OGC/ Region
| X al so asserts that conditions on odor can be legitimte permt
provi sions for purposes of assuring enforcenent of PSD
requi renents. OGC Mdtion at 12. The Board has indeed
acknow edged that it has the authority to review conditions that
relate to enforcenent of permt requirenents. |In re Federated
Ol & Gas, 6 EEA D. 722, 730 (EAB 1997) (nonitoring and reporting
requirenents are legitimte subjects of Board review because such
provi sions m ght affect subsequent enforcenment of a permt). The
Board has al so denied review of petitions asserting generalized
chal | enges regardi ng prospective permt conpliance or
enforcenent. In re EcoEl éctrica, L.P., PSD Appeal Nos. 96-8 and
96-13, slip op. at 21 (EAB, April 8, 1997); In re Envotech, L.P.
6 E.A.D. 260, 273-274 (EAB 1996); In re Brine D sposal Wll, 4
E.A D 736, 746 (EAB 1993). Wile it is entirely plausible that

odor control provisions may be anenable to Board review as
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condi ti ons designed to assure conpliance/ enforcenent of a PSD
requi renent, the Board has not previously reached such a hol di ng.

The Board believes that the issue identified by OGC/ Regi on
| X is sufficiently inportant that it should be decided after
receiving the full benefit of the adversary process, i.e.,
t hrough an issue presented to a permtting authority during the
permt devel opnent process, addressed in a response to comments
docunent, properly raised in a petition for review, and fully
briefed before the Board. As that process has not occurred in
this case, we believe that it is unwise to include a holding on
this issue in the Board' s Order

Secondary Em ssi ons

OGC/ Region | X disagrees with the Board's reasoning in
denying review of petitioners’ clainms that potential |andfil
em ssions constitute “secondary em ssions” as that termis used
in the PSD regul ations. Specifically, OGC/ Region | X believes
t hat Board has endorsed a definition of “same general area” that
is unduly narrow. OGC Mdtion at 17-18. W believe that
OGC/ Region | X' s description of the Board' s holding on this issue
is inaccurate and therefore clarification is unnecessary.

The Board held that prinmary and secondary em ssions are
presunmed to inpact the sane general area when “em ssions fromthe
primary source (i.e., the proposed fiberglass plant) and the

al | eged secondary source (i.e., a landfill) overlap.” Board's
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Order at 59. For purposes of assessing any potential em ssions
overlap in this case, the Board | ooked at the significant inpact
area predicted for the Knauf facility and noted that petitioners
had not shown that potential emssions froma landfill wll
overlap with this area of predicted inpact fromthe proposed
Knauf facility.® 1d. Notably, the Board' s order places no
limtations on where the all eged secondary em ssions source m ght
be | ocated. The Board sinply said that the em ssions fromthe
al | eged secondary source, regardless of the source’ s |ocation,
nmust reach the significant inpact area, thus overlapping with
em ssions fromthe primary source.

OGC/ Region | X apparently reads the Board' s Order as
requiring a secondary em ssions source to be located within the
significant inpact area. As noted above, the Board did not
establish such a limt. The Board denied review of the secondary
em ssions issue, not because the potential landfills were outside
of Knauf’s significant inpact area, but because the petitioners
had not shown that any landfill em ssions would inpact the

significant inpact area.

®W¢ note that our application of the "same general area"
concept was consistent with Agency policy as expressed in a
menor andum from t he conpendi um of New Source Revi ew gui dance.
See Menorandum from Edward F. Tuerk, Acting Assistant
Adm nistrator for Air, Noise and Radiation, to Allyn M Davis,
Air and Hazardous Materials Division (conpendi um docunent # 5.8)
(stating that the significant inpact area can be used in
determ ning whether there is an area of common inpact from
primary and secondary em ssions).
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BACT

Wth regard to the remand on BACT, OGC/ Region | X seeks
revisions to the Board’ s Order regarding the steps that AQVWD and
Knauf nust take in considering a conpetitor’s proprietary and
confidential process technol ogies for the purposes of the
suppl ement al BACT anal ysis that has been ordered by the Board.
OGC/ Region | X states that Knauf should be required to seek
“licensing arrangenments with CertainTeed and ot her potenti al
vendors of fiberglass production process technologies.” OGC
Motion at 7. OGC/Region I X is concerned that Knauf wll be able
to make only pro forma inquiries regarding process technol ogi es
used by its conpetitors and then claimthat such technol ogi es are
unavail abl e because they are proprietary and confidential. Id.
OGC/ Regi on | X argues that Knauf should be required to exercise
“due diligence” in acquiring such technol ogies, which it defines
as simlar to the level of effort that “the Region was wlling to
undertake in order to settle its petition in this case prior to
i ssuance of the [Board’'s] Oder.”” Id.

The Board s Order discussed Knauf’'s obligation to | ook at

‘OGC/ Region I X is referring to the proposed settlenment of
Region | X' s petition for review that involved conmtnments from
both Region | X and Knauf to conduct a detailed investigation and
assessnent of process technol ogy used by other fiberglass
manuf acturers. See Board’ s Order at 30-31. Because of
weaknesses in the proposed plan and the fact that the proposal
woul d not address deficiencies in the BACT anal ysis, the Board
specifically declined to order that the settlenent be
i npl emrented. 1d. at 31.
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proprietary and confidential process technol ogies in the context
of the BACT determnation for this project. The Board nmade cl ear
that em ssion control options, including process technol ogies,
fromother fiberglass manufacturing plants nmust be included in
t he suppl enental BACT analysis and a technical feasibility
anal ysi s nust be docunented for any option clainmed to be
infeasible. Board’'s Order at 27-28. Cdains that a particular
control option involves proprietary or confidential process
t echnol ogy shoul d be addressed in the context of a technical
feasibility analysis. One of the elenents of technica
feasibility is “availability.” See id. at 13. Availability in
this context typically refers to commercial availability. Id.
We specifically noted that the commercial availability test is
the appropriate way to address cl ains of proprietary and
confidential process technologies. 1d. at 29 n. 34.

The suppl enental BACT analysis wll need to address issues
of technical feasibility and may well include clains relating to
the comercial availability of proprietary and confidenti al
process technologies. This analysis will be nade avail able for
public comment, at which tine interested parties may conment on a
proprietary and confidential claimor any other aspect of the
BACT anal ysi s.

We hesitate to prescribe a specified set of procedures or

actions that a permt applicant nust satisfy in determning
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whet her a particular technology is comercially available. BACT
is determi ned on a case-by-case basis, and i ssues of conmerci al
availability wll be different depending on the nature of the
proposed project and the types of control options under
consideration. It is the job of the permtting authority, in the
first instance, to determ ne whether a claimof technical
infeasibility has been sufficiently supported. The permt appeal
process provides additional protection against sham proprietary
and confidential claims. As can be seen fromthe Board' s O der
inthis case, we will |ook for adequate justification in a BACT
decision and wll not hesitate to order a remand if the analysis
is inconplete or justification is |acking.

Under the circunstances of this case, we nmust disagree with
OCC/ Region | X' s due diligence proposal. It suggests, in effect,
that a determ nation of conmmercial unavailability by Knauf and
AQVD is presunptively pro forma unless it is acconpanied by a
predet erm ned quantum of effort equivalent to the Region’s
settlenment proposal. There is no basis for this presunption.

Qur statements as to Knauf’'s obligations in addressing the
remand were based in significant part on Knauf’s actual efforts
to date to obtain information regarding CertainTeed s process
technol ogy. Qur holding that Knauf need not pursue negotiations
with CertainTeed to |icense Certai nTeed process technology in

order to satisfy BACT requirenents reflected an awareness t hat
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Knauf’s previous efforts in this regard were rebuffed by
litigation initiated by CertainTeed.?8

This case is al so sonewhat unique in that the Agency has
publicly acknow edged that process technology for the fiberglass
manuf acturing industry can be confidential and proprietary and
therefore not available to others in the industry. See Board’' s
Order at 25-26; 50 Fed. Reg. 7694, 7696 (Feb. 25, 1985). The
Agency has gone on record over the past two decades using the
i ssue of confidential and proprietary process technology in this
i ndustry as grounds for proposing | ess stringent em ssion
standards than it m ght have otherwi se. See, e.g., 62 Fed. Reg.
15,228, 15,242 (Mar. 31, 1997) (proposed NESHAP standards); 49
Fed. Reg. 4590, 4597 (Feb. 7, 1984) (proposed NSPS standards).
We find it peculiar that OGC/ Region | X is conpletely silent on
this regulatory history notw thstanding the Board' s explicit
reliance on these regul atory decisions. Board s Order at 24-26.
We recogni ze that the Agency’ s decisions in the NSPS and NESHAP
rul emaki ngs do not directly affect the obligation of a PSD permt
applicant to investigate avail able control options, but they do
provide a basis for believing that proprietary and confidenti al

clains regardi ng process technology in this industry may be

8 f OGC/Region I X is serious about expanding the amount of
informati on generally avail able on em ssion control options for
the fiberglass industry, it is welcone to exercise the
i nformation-gathering authority under Clean Air Act section 114
and undertake any ensuing litigation.
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| egitimate.
Under the narrow circunstances of this case, we find that
Knauf need not nake further attenpts to license CertainTeed’ s
proprietary and confidential process technol ogy.

Envi ronnental Justice

The Board s remand of the environnmental justice issue
requires AQVWD to obtain Region I X' s environnmental justice
anal ysis and nmake it available for public comment. OGC/ Region IX
states that “it may be appropriate to supplenent [the] existing
docunentation with additional analysis before submtting [the]
work to AQWD * * * 7 QOGC Motion at 18-19. OGC/ Region IX
requests that the Board clarify the remand order to permt Region
| X to supplenment the environnental justice analysis. The Board's
Order did not specifically call for supplenmentation of the
envi ronnental justice analysis because the argunents presented by
AQVD and Knauf suggested that Region | X had conducted an anal ysi s
supporting the conclusion that environnental justice policies
were not inplicated by this project. Assumng that to be the
case, the Board believed that the remand process could proceed by
maki ng the docunentation supporting the environnental justice
conclusion imedi ately available for public corment. The Board
did not intend to foreclose AQVD' s ability to conduct nore
extensi ve remand proceedi ngs, such as supplenenting the

adm nistrative record prior to inviting public comment. |If it is
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the judgnent of Region I X and/or AQVD that the existing
environmental justice analysis is insufficient or unlikely to
provi de adequate justification for a finding on environnental
justice, it is absolutely appropriate to supplenent that analysis
prior to the public conment process.

The purpose of the remand is to provide AQVD an opportunity
to reconsider the issues that are the subject of the remand
order. This process may involve consideration of new
information, reanalysis of information already in the
adm ni strative record, or a conbination of thereof. Any new
mat eri al s and/ or revised expl anations nust be subject to public

cooment. Utimtely, AQVWD s decision on remand and any

acconpanyi ng response to coments docunentation nust be justified
by the underlying adm nistrative record. Therefore, it is within
AQWD s discretion to supplenent the admnistrative record as part

of the remand process.
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So ordered.

ENVI RONVENTAL APPEALS BQOARD

By: /sl
Ronald L. McCal |l um
Dat ed: 2/4/99 Envi ronment al Appeal s Judge
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Ri chard L. Harriman, Esq.
643 Flune Street
Chi co, CA 95928
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Col | een Leavitt
P. O. Box 5538
Shasta Lake, CA 96089

Bar bara Fri shie
19400 Hi Il Street
Ander son, CA 96007

Robert Swendi nan
9032 Chaparral Dr.
Reddi ng, CA 96001

Fulton M Doty
6899 Riata Drive
Reddi ng, CA 96002

Li nda Andrews
P. 0. Box 138
lgo, CA 96047

Arnol d Erickson
P. 0. Box 239
lgo, CA 96047

Lauri e O Connel |l
2480 Star Drive
Reddi ng, CA 96001

Betty Doty
6899 Riata Drive
Reddi ng, CA 96002

Warren L. Teel
P. 0. Box 521
Shasta Lake City, CA 96089

John Hi ckey
18017 Vi sta Pines Ln.
Reddi ng, CA 96003

Patricia Cogburn
4397 Eagl e Nest
Reddi ng, CA 96003



Pouch Mail :

Interoffice Mil:

Dat ed: 2/4/99
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Deborah Lynn Fi sher
P.O. Box 991282
Reddi ng, CA 96099

Vhitman F. Manl ey

Reny, Thomas and Mbose, LLP
455 Capitol Mall, Suite 210
Sacramento, CA 95814

Ann Lyons

US. EPA - Region IX

O fice of Regional Counse
75 Hawt horne Street

San Franci sco, CA 94105

Gregory B. Foote

U S. EPA

Ofice of General Counse
401 M Street, S.W (2344)
Washi ngton, DC 20460

/ s/

Annette Duncan
Secretary



